The article examines the main institutions of foreign law that appeared in
At the same time, it should be borne in mind that Russia possesses a unique legal system that is not compatible with any legal system related to the Anglo-Saxon legal system, so thoughtless copying and imitation will inevitably lead to a lot of problems in law enforcement practice. For example, among the "Anglophile" amendments one can come across a whole list of so-called "estoppels", which have already been introduced in the RF Civil Code. It is known that the action of the estoppel principle was approvingly accepted by many Russian civilians in explaining the amendments to Art. 166 RF Civil Code (on the convalidation of invalid deals). Meanwhile, this principle as prohibiting contradictory behavior was viewed in the doctrine as one of the key moments of the obligation law reform and as a clarification of the conscientiousness principle.
However, the practice showed us the reverse outcome: unscrupulous contractors began to enter into contracts with illegal and defective terms. And thanks to the estoppel principle, when one of the contractors performs the obligations, the contract is not disputable. Thus, the desire of the legislator to protect the bona fide contracting party can result, as shown, in undesirable negative consequences.
In our opinion, the legal mechanism of the estoppel principle is not based on the right of the bona fide party to recognize a potentially insignificant deal as valid, but on depriving an unfair party of the right to file a claim for its invalidity in the case when its conditions are fully or partially executed by the other party.
Besides, the estoppel principle does not take into account whether such compliance of obligations is performed by fair or unfair party, rather it is important that the terms of the transaction have been executed, since the actions of the contracting party testify to declaration of its intent. What is the clarification of the conscientiousness by the estoppel principle in this case?
In addition, there is one more circumstance that is not taken into consideration in the case of estoppel, i.e. the probable situation in which both contracting parties act unscrupulously. And in this case, it is not always possible to apply the norms of Art. 10 RF Civil Code, since if the deal may be considered as insignificant, the application for invalidity of the deal has no legal value, if the person referring to the invalidity of the deal acts unscrupulously (Item 5 of Art.
166 RF Civil Code). However, the reference to the norm of Art. 10 RF Civil Code concerning signs of the deal's invalidity means that one of the contracting parties abuses the right to recognize such a contract as invalid. And this, so far as is known, contradicts to the very nature of the insignificant deal, since the deal is insignificant regardless of the party's application.
It is crucial to pay attention to the fact that the emergence of the estoppel doctrine was largely due not only to the lack of a general concept of conscientiousness in English law, but also to the need to "soften" the concept of consideration in the Anglo-Saxon law system. Concurrently, the Russian legislator ignored the fact that there is no unity of approaches to understanding the essence of еstoppel in various Anglo-Saxon legal systems. That is why indemnity is seen in the doctrine as "conditional indemnity", a "conditional" obligation that is independent, non-accessory from the main obligation arising from the contract, in connection with which an agreement on indemnity was concluded. This novel in Item 6 of Art. 450.1 RF Civil Code is designed to change the existing arbitration practice. It is known that before the introduction of this novel the courts, in fact, put a ban on the waiver of any subjective civil right, unless it was expressly permitted by law. Therefore, agreements which allowed for renunciation or restriction of law were often recognized as invalid. is not of property nature and can be exerted both after and before breach of the obligation.
Naturally, if this measure is applied by the creditor after the debtor's breach of obligation, then it can be considered as a special way to protect the creditor's rights in case of negative obligation, and if the creditor resorts to this measure before breach of the obligation, it can be regarded as a measure to protect the creditor's rights.
The ambiguity in the interpretation of this rule has already been reflected in judicial and arbitration practice. For example, in one of the cases, the appellant pointed out that the disputable legal relations do not fall for Item 6, Art. 393 RF Civil Code, but for the rules of Art. 328 of this Code. Consequently, the suspension of the negative obligation fulfillment is an acceptable means of protecting the principal (the debtor in the obligation) 12 .
A brief analysis of the main foreign institutions allows us to conclude that the approach chosen by the legislator to consolidate them in the Civil Code of the Russian Federation should generally be qualified as hasty, not always thought out and generally imperfect.
